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The Effect of Stern v. Marshall on Bankruptcy Court Jurisdiction  

By Cassidy Hunter Hayes 

Article III provides that the “judicial power of the United States, shall be vested in 

one supreme Court, and in such inferior Courts as the Congress may from time to time 

ordain and establish.”  In order to ensure that the federal judiciary is a powerful and 

independent branch of the federal government, the federal judicial power may only be 

exercised by Article III judges armed with the specific constitutional protections of life 

tenure and undiminished compensation.  The Supreme Court has consistently held that 

Congress may not “transform[ Article III] from the guardian of individual liberty and 

separation of powers . . . into mere wishful thinking,” Stern v. Marshall, 131 S.Ct. 2594, 

2615 (2011), by relegating the federal judicial power to any other adjudicative body.   

A well-established historical exception to this general rule is that Congress may 

assign the final adjudication of “public rights” to non-Article III “legislative” courts, like 

the bankruptcy courts.  Public rights are those rights over which Congress holds 

particularly broad discretion to choose the available remedies and procedures, either 

because the right arises between the federal government and a private citizen or because 

Congress created a new right, not recognized at common law, that flows from a 

regulatory scheme.  Although it has never been specifically blessed by the Supreme Court 

as an adequate justification for bankruptcy courts, the constitutionality of bankruptcy 

courts likely hinges on characterizing the restructuring of debtor-creditor relationships 

and the bankruptcy discharge under the Bankruptcy Code as public rights.   

However, the bankruptcy courts presently exercise the federal judicial power in 

matters extending beyond the mere restructuring of debtor-creditor relationships.  For 

instance, actions by the trustee to avoid and recover fraudulent transfers are traditional 

common law actions which, although they appear independently in the Bankruptcy Code, 

are essentially private rights emerging from state law.   
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In the recent decision of Stern v. Marshall, the Supreme Court again declined to 

specify the limits of bankruptcy court jurisdiction.  Although the Court took pains to 

specify that its holding was limited to the facts at hand, it gave some clues into the 

treatment of other claims.  It found that the particular claim at issue, a state law tort claim 

of the debtor against a creditor who had filed a claim against the estate did not qualify as 

a public right because it did not emerge from federal legislation, nor was it “necessarily 

resolved” in the claims determination process.  Thus, it is likely that the bankruptcy court 

can only finally determine claims that are congressionally created federal rights not 

traditionally recognized at common law, or if the common law private right is completely 

bound up with and resolved in the determination of the congressionally created public 

right. 

Consider the case of a contractor bankruptcy in which a subcontractor has filed a 

proof of claim seeking payment on a contract.  Suppose also that the debtor contractor 

has a counterclaim under state contract law for damages on account of the 

subcontractor’s shoddy performance.  The bankruptcy court may render a final 

determination on the debtor’s common law counterclaim, despite that it is a private right 

generally reserved for adjudication in an Article III court, because the counterclaim is 

necessarily resolved in the allowance or disallowance of the subcontractor’s claim against 

the estate; it’s bound up in the adjudication of the congressionally created bankruptcy 

discharge and debt restructuring procedures in the Bankruptcy Code.  However, if the 

estate’s common law counterclaim against the creditor who has filed a proof of claim is 

unrelated to the creditor’s claim, and is not resolved in the claims determination process, 

the final adjudication of the right must be done by an Article III court.   

It is unclear from the Stern Court’s decision whether the parties can consent to the 

adjudication of their dispute in bankruptcy court, or whether their right to an Article III 

judge is waivable like the Seventh Amendment right to a jury trial.  The Court did, 

however, limit the holding in Langenkamp v. Culp that a creditor who has filed a proof of 
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claim has consented to bankruptcy court jurisdiction over the estate’s counterclaims.  If 

consent suffices to cure the constitutional defect, it must be true affirmative consent to 

the adjudication of the particular counterclaim at issue; a proof of claim no longer 

constitutes blanket consent. 

Stern v. Marshall did not limit the bankruptcy court’s power to hear private rights, 

so long as it does not enter final judgment on them.  Indeed, in suggesting that its ruling 

did not “change all that much” in the day-to-day activities of bankruptcy courts, the Court 

apparently blessed the procedure under 28 U.S.C. § 157(c) that allows bankruptcy courts 

to hear and submit proposed findings of fact and conclusions of law in non-core but 

“related to” matters.  Courts around the country have been resorting to this “related to” 

jurisdiction in the wake of the Stern decision to avoid the constitutional issue.  However, 

§ 157(c) only allows bankruptcy courts to submit proposed findings in matters which are 

not core; thus, as presently written, the statute does not provide for any hearing at all of 

“unconstitutionally core” matters, like the tort counterclaim in Stern, which are statutorily 

core but may not constitutionally be finally resolved by a bankruptcy judge.  Nonetheless, 

many courts have interpreted the statute liberally to achieve the clear congressional intent 

that all matters related to a title 11 case be able to be heard in the first instance in 

bankruptcy court. 


